Cl VIL SERVI CE COW SSI ON M NUTES

November

1, 2000

A regular neeting of the Gvil Service Commi ssion was held at 2:30 p.m, in

Room 358 at the County Adm nistration
D ego, California.

Present were:

Sigrid Pate

Roy Di xon

Barry |. Newman

Conprising a quorum of the Comm ssion
Absent wer e:

Mary Gaen Brumm tt
Gordon Austin

Support Staff Present:
Larry Cook, Executive Oficer

Bui | di ng,

Arne Hansen, Senior Deputy County Counsel

Selinda Hurtado-M Il er, Reporting

| 600 Pacific H ghway, San



ClVIL SERVI CE COVWM SSI ON M NUTES
Novenmber 1, 2000

1:45 p.m CLOSED SESSI ON: Di scussi on of Personnel Matters and Pendi ng
Litigation

2:30 p.m OPEN SESSI ON: Room 358, 1600 Pacific H ghway, San Di ego,
California 92101

PRE- AGENDA CONFERENCE

Di scussion |ltens Cont i nued Ref erred W t hdr awn
6

COMVENTS Mbtion by Di xon to approve all itens not held for discussion;

seconded by Newran. Carri ed.

CLOSED SESSI ON AGENDA
County Adm nistration Center, Room 458
(Notice pursuant to Government Code Sec. 54954. 2)
Menbers of the Public nay be present at this
| ocation to hear the announcenent of the
Cl osed Sessi on Agenda

A Commi ssi oner Austin: Douglas dins, Esgq. on behalf of Peggy
Torral va, Public Defender Investigator |1, appealing an Order of
Denotion and Charges fromthe Departnent of the Public Defender
B. Comm ssi oner Di xon: Janes Varga, Esq. on behalf of Charl ene
Denus, Protective Services Wirker |, appealing an O der of
Suspensi on and Charges fromthe Health and Human Servi ces Agency.
C. Comm ssi oner Newman: Todd Tappe, Esq., on behalf of Maurice
Jackson, Senior Probation Oficer, appealing an all eged

di sciplinary reassignnment with the Departnment of Probation. (Pre-
heari ng conference)

REGULAR AGENDA
County Adm nistration Center, Room 358

NOTE: Five total mnutes will be allocated for input on Agenda
items unless additional tinme is requested at the outset and it is
approved by the President of the Conmm ssion.
M NUTES
1. Approval of the Mnutes of the regular neeting of Cctober 4, 2000.
Appr oved.
CONFI RVATI ON OF ASSI GNVENTS AND REASSI GNMVENTS

Assi gnnent s

2. Comm ssioner Pate: Richard Pinckard, Esq., on behalf of Peter
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Sheppard, Deputy Sheriff, appealing an Order of Reassignnent and of Pay
Step Reduction and Charges fromthe Sheriff's Departnent.

Confi r med.
Reassi gnnment s
3. Comm ssi oner Newman as hearing officer in the appeal of Rick Simca,

Deputy Sheriff, appealing CLERB s findings. Comm ssioner Austin previously
assi gned.

Confi rnmed.
4. Comm ssioner Brunmmitt as hearing officer in the appeal of Linda Hearn,

former Deputy Sheriff, appealing an Order of Term nation and Charges from
the Sheriff's Departnent. Comm ssioner Austin previously assigned.

Confirned.
DI SCI PLI NES
Fi ndi ngs
5. Comm ssi oner Newman: Todd Tappe, Esqg., on behalf of Maurice Jackson,

Senior Probation Oficer, appealing an alleged disciplinary reassi gnnent
with the Departnent of Probation. (Pre-hearing conference)

FI NDI NGS AND RECOMVENDATI ONS:

Appellant is a Senior Probation Oficer in the Departnent of
Probation. On July 14, 2000, Enpl oyee was reassigned from Canmp
Barrett to Juvenile Hall where his biweekly work schedul e was reduced
from84 hours to 80 hours; work schedul es that are normal for those
assignnments. Appellant retained the sane rank, title and base pay
that he had at Canp Barrett. |Imedi ately preceding the reassignnent,
Appel  ant was given a “Record of Discussion” fromthe Canp Barrett
Director indicating that he had received conplaints from subordinate
staff that Appellant had used unprofessional and i nappropriate
behavior for a Senior POin a |eadership position. The director put
Appel  ant on notice that he could be subject to discipline, up to and
including termnation if simlar behaviors ensued. The “Record of

Di scussion” was to remain in Appellant’s on site personnel file for up
to one year or the next performance appraisal, whichever cane first.
Attorney for Appellant, Todd Tappe, Esq. alleged that Appellant’s
reassi gnment was disciplinary in nature. Using the analysis and
definitions in Dobbins and Head, M. Tappe naintai ned that the
transfer was disciplinary in nature, as well as a reduction in
conpensation, invoking Appellant’s right to appeal.

The Departnent’s stance relied on Probation Oficer’s Menorandum of
Agreenent, Article 5, Section 2, stating that any adm nistrative
transfer is initiated and based upon the Departnent’s needs or any

ot her reason necessary to insure adequate public service. Further,
the Departnent stated that a transfer may be initiated to ensure a
hostile free work environnent, and as such, is considered a
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Publ i
from

departnental need. The Departnent addressed the allegation of |oss of
conpensation in stating that enployees enjoy no right to remain in a
particul ar assi gnnment.

The hearing officer took into consideration case |law and G vil Service
Rul es. He recognized the fine line between a “record of discussion”
and a disciplinary action. The hearing officer took particular notice
of the Departnent’s contention that it reassigned Appellant for
operational needs and not for disciplinary reasons. It is therefore
recommended that the G vil Service Comm ssion determine that the July
14, 2000 reassignnment of Appellant from Canp Barrett to Juvenile Hal
was not a disciplinary action; that Appellant is not entitled to a
Rul e VIl hearing; that the proposed Decision shall becone effective
upon the date of approval by the Cvil Service Conm ssion; and that

t he Conm ssion approve and file this report.

Motion by Newman to approve Findings and Recommendati ons;
seconded by Di xon. Carried.

Comm ssi oner Austin: Douglas Ains, Esq. on behalf of Peggy Torralva,
c Defender Investigator 11, appealing an Order of Denotion and Charges
t he Departnent of the Public Defender.

FI NDI NGS AND RECOMVENDATI ONS:

Enmpl oyee was charged with Cause 1 - Dishonesty (fabrication,

di shonesty and | ack of credibility); Cause 2 (del eted by Depart nent
prior to start of hearing); Cause 3, Discourteous Treatnent

(i nappropriate, discourteous and di srespectful discussion with fell ow
supervi sor); Cause 4 — Conduct unbecom ng an officer or enployee of
the County; Cause 5 — Failure of good behavior. After both the
Depart ment and Appell ant presented their case in principal,

Appel lant’ s attorney requested the hearing officer’s view of the case
at that tinme. Prelimnary inpressions led the Hearing Oficer to
advise the parties that in nost appeals involving dishonesty with
respect to agencies involved in |law enforcenent, the discipline is
termnation. Further, the hearing officer advised all parties that

t he Comm ssion was authorized to increase as well as decrease

di sci pli ne.

Foll ow ng a brief recess, Appellant advised the hearing officer of her
desire to withdraw her appeal, and notioned to dism ss the cause and
charges in Cause 1. The Departnent submtted on Cause 1(C) but
opposed the notion on all other charges. Neverthel ess, Appell ant

wi thdrew her appeal. It is therefore recomended that Appellant’s

w t hdrawal be accepted; that the proposed decision shall becone

ef fective upon the date of approval by the Cvil Service Conmm ssion;
and the Comm ssion approve and file this Report.

Motion by Pate to approve Findings and Recommendati ons; seconded
by Newran. Carried. Wthdrawn.



7. Comm ssi oner Di xon: Janes Varga, Esqg. on behalf of Charl ene Denus,
Protective Services Wirker |, appealing an Order of Suspension and Charges
fromthe Health and Human Servi ces Agency.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee was charged with Cause | — insubordination (direct violation of
policy as stated in the Childrens Services Program Cuide); Cause Il -
| nconpet ence (exam nation of two unclothed children in violation of
policy); Cause IIl — Conduct unbecom ng an enpl oyee of the County; Cause
|V — Failure of good behavior; and Cause V — Acts inconpatible with or
inimcal to the public service. Enployee has been a Protective Services
Worker in HHSA for approximately 11 years. She worked in the Agency’s
Chil dren Services Bureau at the Tayari Qutstation, and Enpl oyee had no
record of prior discipline. The followng facts were undi sputed: On
January 10, 2000 Enployee received a referral stating that foster
chil dren, assigned to Enpl oyee, had been sexually nol ested at the foster
home. Enpl oyee was aware of several other earlier conplaints about the
sane foster hone. On January 12, 2000, Enpl oyee conducted an exam of
the children in a private roomin the presence of the foster parent.
This procedure was in accordance with Agency policy which required
sensitivity to a child s feelings and which required the presence of an
adult wtness whenever intending to disrobe a child. Wth the
assistance of the foster parent, the children were at |east partially
di srobed and exam ned. There was no indication of enbarrassnent or
trauma or ot her negative effects on the children, and the foster parent
was apparently satisfied with Enpl oyee’s conduct. The children renai ned
assigned to Enpl oyee’s care. On January 18, 2000, the Adoption D vision
chi ef advi sed Enpl oyee’ s i medi ate supervisor that the reports prepared
by Enpl oyee regardi ng her exam nation of the children raised concern in
that “social workers are to NEVER do evidentiary exans for nolest...”.
On January 31, 2000 and February 1, 2000, Enpl oyee revised her initial
reports. Subsequently, the Agency all eged that Enpl oyee falsified her
revised reports to conceal violations of policy during her exam nation
of the children.

A Skelly hearing was conducted and Enpl oyee’s discipline was reduced to
a five working-day suspension and the Proposed Order of Suspension and
Renoval was revised, deleting several charges and substituting the cause
of dishonesty with the cause of insubordination. Primarily, the Order
of Suspension charges Enployee with totally disrobing the children
agai nst Agency policy. Enployee admtted that she visually exam ned the
children while they were totally disrobed. At the Comm ssion hearing,
Enmpl oyee testified that she was not famliar wth the Agency policy,
however in 1997 Enpl oyee certified an acknow edgnment that she woul d be
responsi ble for know ng and follow ng Bureau-specific policies. She
also certified that failure to conply with standards and policies may
subj ect her to disciplinary action.

The Regional Mnager in charge of the Childrens Services Bureau
testified that there was sone case-by-case flexibility in the
application of the policy. Additionally, at the Comm ssion hearing,
there was sone indication of a distinction between an invasive or



evidentiary examnation in the context of a sexual abuse investigation,
in conparison to incidental viewing of the genitals while examning a
child in other circunstances.

By a preponderance of evidence the Agency proved that Enpl oyee viol ated
the policy regarding disrobing the children by not being famliar with
the policy. However, there is sone flexibility in the application of
the policy to each situation. Enployee was sensitive in the exam nation
and feelings of the children under her care, had an adult w tness during
the exam nations and kept her imredi ate supervisor inforned regarding
the situation. Moreover, the children were not harned and renmain
assigned to Enployee. Taking all matters into consideration, the
hearing officer felt the five working-day suspension was unduly harsh.
Nevert hel ess, Enployee failed to famliarize herself with the Agency’s
policy on an inportant and sensitive topic and as a result, Enployee was
not conpetent. Enpl oyee was found not guilty of Cause I,
i nsubordi nation; Cause |11, conduct unbecom ng an Enployee of the
County; Cause 1V, failure of good behavior; and Cause V, acts
inconpatible with or inimcal to the public service. Enpl oyee was
guilty of inconpetence. It is therefore recommended that the O der of
Suspension be nodified to a letter or reprimand; that the Enpl oyee be
awar ded back pay, benefits, and interest for any suspension tine already
served related to the Order of Suspension, mnus any wages she received
from outside enploynent; that the proposed decision shall becone
effective upon the date of approval by the Gvil Service Comm ssion; and
that the Comm ssion approve and file this Report.

Motion by Pate to approve Findi ngs and Recormmendati ons; seconded by
Newman. Carri ed.

DI SCRI M NATI ON

8.

Fi ndi ngs

Comm ssi oner Di xon: Yvonne Carla Hand, forner Legal Assistant I,

Ofice of the District Attorney, alleging age, race, and disability
discrimnation by the Ofice of the District Attorney.

FI NDI NGS AND RECOMVENDATI ONS:

At the regular neeting of the Cvil Service Conm ssion on Septenber 6,
2000, the Conm ssion appointed Roy Di xon to investigate the conpl ai nt
subm tted by Conplainant. The conplaint was referred to the Ofice of
Internal Affairs for investigation and report back. The report of OA
was received and reviewed by the Investigating Oficer, who concurs
with the findings that conplainant failed to establish allegations of
di scrim nation, and probable cause that a violation of discrimnation
| aws occurred was not established. It is therefore recomended that:
Yvonne Carla Hand s conpl aint be denied; and the Comm ssion approve
and file this report with a finding of no probabl e cause that
anplainant has been di scrim nated agai nst on any basis protected by
aw.

Motion by Di xon to approve Findings and Reconmendati ons; seconded

by Newran. Carri ed.



SELECTI ON PROCESS

Fi ndi ngs
9. Comm ssioner Brummtt: Angel a Rackl ey, Protective Services Wrker 11
appeal ing the selection process for the classification of Protective
Services Worker 11l in the Health and Human Servi ces Agency.

FI NDI NGS AND RECOMVENDATI ONS:

Enpl oyee has been enpl oyed by the County of San Diego since 1993, nost
recently as a Protective Services Wirker 11. Enployee tinely filed
her denial of pronotion to PSWIII in April, 2000. She was denied
pronotion solely because one of her two perfornmance appraisals in the
| ast two years was bel ow standard. The Agency testified at the
hearing that since 1993, there is a policy requiring all enployees to
mai nt ai n standard or above standard performance appraisals for at

| east two years prior to consideration for pronotion. At the hearing,
Enpl oyee inferred that she was not aware of the two-year requirenent.

The two-year requirenment for standard or above standard performance
apprai sals at HHSA has been an issue of contention in 1998 and 1999.

At those Conm ssion hearings, HHSA was criticized for not clearly
communi cating the two-year requirenent. Even though this policy may
be understood by nost HHSA enpl oyees, the hearing officer felt that it
shoul d have been placed in witing imediately after the Conm ssion’s
1998 hearing, and further, that it should have been in witing in 1993
when it originally became official. Although HHSA did not properly
communi cate this matter as addressed above, the policy is reasonabl e.
HHSA had the right to establish this policy and it had the right to
deny pronotion to enpl oyees based on failure to neet the standard. It
is therefore recormmended that Appellant’s appeal be denied; that this
proposed deci sion shall becone effective upon the date of approval by
the Cvil Service Conm ssion; and that the Comm ssion approve and file
this report.

Motion by Pate to approve Findings and Recommendati ons; seconded
by Newman. Carri ed.

10. FErnest Stratis, appeal of renoval of his nane by the Departnent of Human
Resources fromthe enploynment list for Correctional Deputy Sheriff.

11. Denis Smith, appeal of renoval of his name by the Departnment of Human
Resources fromthe enploynent list for Deputy Sheriff Cadet.

12. M chael Rand, appeal of renoval of his nane by the Departnent of Human
Resources fromthe enploynent list for Deputy Sheriff Cadet.

RECOMVENDATI ON: Ratify item Nos. 10-12. Appellants have been
successful in the appellate process provided by Cvil Service Rule
4.2.2.

ltem Nos. 10-12 ratifi ed.



OTHER MATTERS
Ext ensi on of Tenporary Appoi ntnents

13. Heal th and Human Servi ces Agency

A 12 Eligibility Technicians (Sary Villarreal, Dora Garcia, Leslie
Sunder !l and, Mario O nmedo, Maria Elena D az, Estrella Pangilinan,
Bl anca Vel azquez, Leonora Aguayo, M| dred Sal amanca, Ronmeo

Montil |l ano, Ron Kroopkin, Rosa |Incontro)
B. 8 Program Specialist I1's (Guadal upe M chel - Guerrero,
Madi son, Vera Martin, Regina WIllians, Susan Battisti,
Mosel ey, Dorcas Angi er, John Haefner)
14. Departnent of Probation
1 Probation Aide (Laura Vel asco)
15. O fice of the District Attorney
1 Legal Support Assistant | (Debra Zook)
RECOVMENDATI ON: Ratify Item Nos. 13-15.
Item Nos. 13-15 ratified.
16. Public |nput.

ADJOURNMENT:  3:15 p.m

Patricia

NEXT MEETI NG OF THE ClVIL SERVI CE COW SSI ON W LL BE DECEMBER 6, 2000.



